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If the central objectives of international law are to prevent or regulate confl icts between sovereign political entities and to create conditions conducive for maintaining or making peace, then one might say that its success is rather mixed. The largely normative body of reasoned law and legal injunctions are largely premised on the state system, on powerful state machineries controlling their armies as well as populations, and on the need for international monitoring and sanctioning regimes that should effectively operate in case of fl agrant transgressions. The 60 plus years of UN conventions and relevant international law treaties developed since World War II, mainly in Western, democratic countries, has shown that the realities of dispute, confl icts of interest, or armed contestation about state legitimacy and power have led more than once to blatant disregard for the core principles of peaceful or lawful conduct among states and among insurgent movements. This may be explained by two general factors: fi rstly, the weak power to enforce international norms of conduct and of legal decisions or precepts, and secondly the deep-rootedness of the confl icts of interest. The latter is tied up with notions not only of regime survival but also in some cases of state or people's survival, i.e., 'realities' that make international law -which almost by nature disregards local and historical subtleties and power relations -an option to either implement or to ignore or delay. Recent developments in international law, following the dis-course of political and economic globalization, increasingly show the elaboration of international humanitarian law, addressing problems of human security 1 beyond the confi nes and 'needs' of the existing states in the world system, and of thirdgeneration rights, e.g., those relating to self-determination. Needless to say, the chartered rights and laws are easily proclaimed, but diffi cult to observe. Darfur, since 2003 the scene of genocidal violence by Sudanese state authorities directed at the 'African' populations of this region, is only the most poignant case in point, with a death toll of more than 250,000 in fi ve years with no solution in sight, and the UN or the major world powers incapable of acting effi caciously.
The case discussed in this book, the Ethiopian-Eritrean confl ict, ostensibly a 'border' issue, is a case yet awaiting a fi nal solution. Unless we take the problem as solved with the 'virtual demarcation' of the border based on the Decision 2 of 13 April 2002 of the Eritrea-Ethiopia Boundary Commission (EEBC) and proclaimed on 30 November 2007. 3 However, the boundary remains unmarked on the ground due to fundamental problems between the two protagonists in particular the refusal of Ethiopia to comply in full with the 2002 EEBC decision.
In this essay I claim that despite the important and painstaking work done by the fi ve 'neutral' international law experts on the EEBC no convincing and workable decision has been reached. This despite the observation that the Decision constitutes in itself an important contribution to the development of international law per se, notably on the regulation of boundary disputes. From the fact that it has not brought the two parties together in a negotiating structure, has antagonized local populations, and has perpetuated the danger of armed confl ict, it seems that there are fl aws in its judgement. Some claim that the EEBC missed a great opportunity to bring the resolution of the confl ict a decisive step forward. 4 Many international legal scholars of course argue that the decision is simply the best that could be made on the basis of the 'pertinent colonial treaties and applicable international law' -the clause used in the Algiers Agreement of December 2000 5 -and the mandate of the EEBC to which the two countries agreed. But such legal decisions, although strongly normative and legally prescriptive, are often subject to dispute, not always fi nding universal acclaim despite being defensible on purely legal grounds. Such acclaim tends to be reserved for international treaties and conventions on what 1 ought to occur in international relations, as the embodiments of the regulative ideas of international law held to govern the complex world of sovereign states.
So it is with the EEBC decision of April 2002 and with the decisions of the Eritrea-Ethiopia Claims Commission (EECC), both instituted under the Algiers Agreement concluded in December 2000 between Ethiopia and Eritrea after the devastating war that from May 1998 to July 2000 claimed at least 70,000 to 80,000 lives and wrought enormous material destruction in both countries. Some observers 6 even stated that decisions of the EECC undermined those of the EEBC.
History, Context and Law
This essay is prompted by the disagreement on the judgement made by the EEBC in the, apparently clear-cut case of the Ethio-Eritrean border, and later by some of the EECC decisions. If there is cause for dispute also among international legal experts, then there is room for discussion on the ultimate merits of the decision issued as well as on its impact on and relevance for the situation 'on the ground': in the states in question, for their future relationship, and, moreover, for the rights and well-being of the populations affected by the decision.
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Any analysis of the thorny issue of 'the boundary' is faced with the diffi cult task of taking a proper distance from offi cial views (e.g., of the two governments involved) and of having an eye for the concerns and interests of the citizens of the two countries involved. 8 Here I refl ect on the issue from a more historical perspective and make some notes on the diffi cult relationship between (international) law and reality. Also, I will argue why, in view of highly relevant social and historical aspects of the boundary issue, the EEBC Decision is not the best that could have been made, and may in fact have perpetuated the confl ict between the two countries. 9 In not refl ecting political and power relations on the ground, and also omitting to give an implementation structure and not heeding the historical and social rights of the local peoples, the Decision has in fact produced a result that might be acceptable in purely legal terms but defeats its own purpose. Needless to say, responsibility for the war itself and the impasse in relations since December 2000 lies mainly with the two governments, which are not known for democratic decision-making, respect for human rights, or to seek consensus on normalisation. It is exactly this autocratic and ideologically rigid nature of the political regimes in these two countries, the incapability of dialogue and give-and-take in negotiations on such an extremely sensitive and psychologically anchored confl ict, that should have been more properly reckoned with in the decision. The Decision seems to want to please both parties and does not convey the impression that one is more in the right than the other. It gives no incentives for bilateral negotiation and normalization, upon which a realistic implementation of any decision is dependent, a fact illustrated by the complete impasse between the two regimes in subsequent years. Ultimately, the process of normalization is an issue that the two governments, so closely related in outlook, common history, and military struggle against the pre-1991 regime in Ethiopia, will have to face and should be prepared for. They both agreed to do so in the mandate of the EEBC and the EECC in December 2000 following the Algiers Agreement. 10 Talks on normalization would be and have been necessary in case of the immediate and full compliance of both countries with the arbitration as laid down in the 2002 Decision. In reality, we have seen it otherwise: a relentless propaganda struggle has unfolded on the level of the two political elites that have emerged from the two long-dominant political parties since May 1991. 11 They are locked in a prestige psychological battle that now seems to amount to an effort to overthrow the 'enemy regime' as well as to vindicate their domestic position as sole political power.
Historical perspectives on the Ethiopian-Eritrean border issue emphasize the inordinate complexity of the matter as well as the duplicity of all the parties involved. Notably the Italians, who carved out their Eritrean colony from the Ethiopian political domain and were engaged in a 40-year effort of encroachment in the border area with Ethiopia were two-faced. But so were the British Mandate authorities (1941) (1942) (1943) (1944) (1945) (1946) (1947) (1948) (1949) (1950) (1951) (1952) major contribution to our understanding of the political and historical complexities of the border arguments as well as to the controversial status of the so-called 'pertinent colonial treaties' that were taken as a basis for the EEBC Decision. Her work and that of Ciampi show that a proper assessment of the colonial legacy of the border issue is crucial. The political duplicity and deliberate ambiguity -I fear especially on the part of the Italian colonizers of Eritrea (see below, and Guazzini's essay) -have created a divisive legacy which is not easily to be disregarded. The fact that colonial treaties are the result of contested if not illegal action by a foreign conquering power in Northeast Africa should already in itself be a cause for deep reservation in accepting them at all. The so-called border problem is indeed an issue of national identities and prestige or power politics between, fi rstly, Ethiopia with a European colonizer angry and vengeful about its defeat at the hands of an African country (at Adwa in 1896), and subsequently between a problematic successor state to the Italian colony of Eritrea and a restored imperial Ethiopia after World War II. The struggle for recognition and for re-drawing of state boundaries went on undiminished after the 1991 take-over of power in Ethiopia by two insurgent movements (see below). This was a long way from the amicable start of relations between the two regimes in that year. 14 Another relevant aspect to consider is that of diverging conceptions of governance and law in the region (Northeast Africa). They are founded on customary law, imperial absolutist power, gaining (or enforcing) loyalty of local people to elites and forceful self-made leaders rather than on an unequivocal delineation of territory or on consensus and state sovereignty based on texts and treaties (cf., Clapham's analysis, infra pp. 159-170), even less on rule-of-law ideas emanating from the (Western) legal tradition.
In this respect it is imperative to recognize the close interaction of the 'human border' and the physical-political border as they were perceived, developed and manifested on the ground. 15 It is relevant to understand this interaction not only for the recent, post-April 2002 period, but for the entire historical trajectory of the region in question since the inception of the Colonia Eritrea in 1890. The various regimes have tried to carve out or claim borders usually without much concern for the people living in the area. We might say this still holds today.
The historical and socio-cultural links between Eritrea and Ethiopia are wellknown and may not require extensive comment. While areas across the Märäb (Mareb) river now known as Eritrea maintained signifi cant autonomy from the 14 Notably, in an interview in 1996, Eritrean president Isayas Afeworki had said: 'As the relations are further strengthened and developed, our common borders shall have no meaning and our common interests shall have an upper hand on our individual interests'. He also said: 'To claim that Eritrea existed as a political and geographical entity before 100 years and there existed an Eritrean national feeling would be an utter fallacy' (ibid. Ethiopian imperial state since the demise of the Aksumite empire in the ninth century CE, the region was usually within the orbit of the highland state until 1890, when Italy declared Eritrea a colony. This gave rise to a new, though always contested territorial-national consciousness. Local identities were strong however, and unity in the sense of state or national identity as we anachronistically tend to defi ne it had not developed. 16 Several ethno-linguistic groups, such as the Tigrinya and the Afar and later the Kunama and the Irob straddled the border, while common religious faiths, kinship and economic relations linked the two regions, liked they did in Italian colonial times. Local social relations and disputes were regulated largely by customary law which kept its force next to the expanding role of codifi ed law in both Eritrea and Ethiopia. 17 Since the recent war however, the commonalities are no longer emphasised, notably from the Eritrean side. The independent status of Eritrea has been pointed out in strong political rhetoric by state/party authorities and even solidifi ed in historical and archaeological research as having existed 'since ancient times'. In the aftermath of the confl ict that concerns us here, the 1998-2000 border war, links of kinship, historical and cultural affi nity and trade are broken. Memories of the actual confl ict -the purposeful destruction of houses and churches, of fi elds and irrigation systems, the abuse, killing and abduction of civilians, the hate displayed towards citizens of the 'enemy country' and the mutual expulsions have created a deep psychological rift. On the level of the political (party) elites in power in both countries who share a common core ideology and are both increasingly unpopular, this will be a passing phenomenon. Among the wider population the rift will take a long time to heal. The EEBC Decision does not provide a solution for normalization because the effect has been to sow the seeds of enduring instability with its particular choice of border line, perhaps to the long-term detriment of both countries. 18 The core issue is that it did not appeal to 'applicable international law' and almost exclusively made its case on the basis of 'pertinent colonial treaties '. 19 From the purely legal point of view this is also a puzzling feature.
3.
The Nature of the 2002 EEBC Decision in Socio-historical Context
The mandate
It was a unique fact that an arbitration commission was installed after Ethiopia won the war started by Eritrea. 20 Though the country was the victim of armed attack 16 Cf. Reid, loc. cit. n. 8. on 12th May 1998, after an ill-managed skirmish between Eritrean and Ethiopian militia on 6th May 1998 in the Badme (Badimme) area, leading to a devastating and costly war, Ethiopia's government was willing to submit to a 'fi nal and binding' arbitration on the border by an outside force, an arbitration commission hosted by the Permanent Court of Arbitration. 21 Accepting a restoration of the status quo ante as before May 1998 and renegotiating bilateral relations would also have been an option. This solution was seen as a major mistake, from which virtually all subsequent problems were seen to emanate by many observers, and certainly by the Ethiopian public at large. The Algiers Agreement in which this arbitration clause was contained had also come like a bolt of lighting on the Ethiopian political scene after fi ve months of silence. It was prepared behind the scenes and its nature and conditions were of course never democratically discussed in public in the Ethiopian parliament, the press, or other forums. It can partly be explained with reference to the deep-seated ideological kinship between the leaders of the TPLF and EPLF rebel fronts. They had been fi ghting against the previous Ethiopian central government and its unitary conception of the state. Also the seniority of the EPLF over the TPLF, locked in an alliance that despite its moments of crisis had been quite resilient, played a role. 22 Looking specifi cally at the EEBC decision, a few observations could be made that put its 'solution' into perspective and assesses its contribution to international law and as a resolution of the actually existing confl ict.
3.2
The use of evidence A fi rst general point emerging very clearly is that none of the so-called treaties and maps used in British-Ethiopian or Italian-Ethiopian negotiations since October 1896 (date of the Addis Ababa Treaty after the Adwa defeat) is really helpful in determining the borders. Hardly any agreement was reached on the details. For example, as Guazzini says of the 1900 'treaty': 'No geographical coordinates of the points between which the boundary was to run were given in the treaty' (see supra pp. 109-139). Basically, not one successful, mutually agreed upon treaty or map was produced. This kind of situation holds for all treaties and proposals subsequent cember 2005). Online at: <www.pca-cpa.org/upload/fi les/FINAL%20ET%20JAB.pdf>. However, it rejected Ethiopia's claim that Eritrea '… was responsible for the whole war'. 21 Important to note: not the International Court of Justice, whose decision would have more authority in international law. 22 See ex-TPLF member Asegued Gäbre-Sellassie's book Gahdi (Addis Ababa 2007, in Tigrinya), an insider account of the subject, and the amazing statements by a TPLF veteran and important Ethiopian ruling party member, Sebhat Nega, in a Dimtsi Woyane (TPLF radio station) interview of 28th May 2007, saying that: 'On our part, we believe the people of Eritrea know very well -except a few members of the Shaebia leadership -that the EPRDF-led government of Ethiopia is the one and only force that would defend the independence of Eritrea. In short, the Eritrean people are very well aware of the fact that no force matches the power of the EPRDF-led government to defend and support the independence of Eritrea.' He concluded: 'Suppose let's say Eritrea comes under invasion by an outside force. I've no doubt the EPRDF government would, along with the Eritrean people, fi ght against the enemy of Eritrea' (online on: <www.abbaymedia.com/TPLF_WakeUp_Call_to_Ethiopians.htm>).
to the 1900 text. No fi nal decisions of any kind were made or recognized by both contenders.
It is relevant instead to take those 'colonial maps' and their history as political artefacts, embedded in a competitive political game between the regimes in place and to recognize their artifi cial, iconic and indicative role in the changing power confi gurations between regimes, as opposed to between peoples or citizens of the states in question. 23 It is already remarkable that in 2000 the two regimes, both led by a former insurgent movement that catered to a specifi c constituency, acquiesced in submitting to international arbitration on the basis of partly fi ctitious and outdated treaties lacking clarity and status. These were all abrogated by the ItaloEthiopian Peace treaty of 1947. It was no doubt an exercise of political legitimacy, construction and state consolidation, especially on the Eritrean side. 24 On the side of the Ethiopian government no doubt a major mistake was made, the results of which continue to haunt the EPRDF regime, especially as it seems that it did not properly do its homework, leaving out essential evidence and ceding too much beforehand to the Eritrean position. 25 A barrage of critique has landed upon them, from the general public, from researchers and analysts, and from (former) associates who disagreed with them. 26 Despite its rhetorical acceptance of the decision in full in November 2004 (via the 'Five Point Peace Plan'), the current Ethiopian government cannot and will probably never accept the EEBC Decision as it stands: if Badme and a large part of the Irob area, undisputedly under de facto Ethiopian administration since Italian times, 27 are to be formally Eritrean, domestic unrest will grow and the regime will have 'lost the war' and the battle for prestige, so important in this part of the world. 28 As to the Irob area this is more than ironic because the Irob never fi gured as one of the nine offi cially recognized 'nationali-23 Cf. Ciampi, loc. cit. n. 12; Guazzini, loc. cit. n. 13. 24 Cf. J. Abbink, 'The Eritrean-Ethiopian border dispute', 97 African Affairs (1998) pp. 551-565. 25 See the critical comments made on this by the EEBC in its 2002 Decision, supra n. 2, at pp. 21 and 50.
26 E.g., from lawyer Tecola Hagos, Ph.D., a former TPLF member, in his strongly expressed comments on the EEBC on <www.tecolahagos.com/editorial_sebhat_nega.htm> (accessed 2 February 2008). 27 See also A. Vascon, 'Eritrea -Bademmè e la questione dei confi ni con l'Etiopia' (2003) p. 10. Online on: <www.ilcornodafrica.it/gt-bad1.htm> (accessed 8 November 2007). 28 The Irob case, underexposed in the debates about the EEBC Decision, is perhaps even more painful that the Badme issue, because this people is to be divided into two parts, and many locals will have to live under a regime that killed many and destroyed their houses, churches, fi elds and irriga- 29 of the Irob area shows the entire Irob country including Endeli as part of Ethiopia, with the remark 'confi ne di fatto attuale', a situation which has not changed since 1931. 30 There are also other factual errors in the EEBC's judgement. I mention a few only to indicate the unresolved problems of interpretation and the wide scope for alternative readings of map evidence which was very uneven and indecisive. It is for this reason that more reliance on 'applicable international law' would have been preferable. In referring to this matter, the following statement in the Decision is unconvincing:
'As it turned out, the Court [the International Court of Justice] found in that case that there was insuffi cient prescriptive conduct to affect its interpretation of the treaty. But what matters for present purposes is that the Court read the applicable law clause before it as including recourse to such rules of customary international law. -i.e., considering customary international law rules.' It was made for their own purposes. 30 Ibid., pp. 176-177. 31 EEBC Decision, supra n. 2, para. 3.14, p. 25. In this 1999 Kasikili/Sedudu case the parties by agreement prescribed that the decision should be made 'on the basis of the ... Treaty ... and the relevant principles of international law'. The Court decided that the words 'and the relevant principles of international law' were not limited in their effect to the international law applicable to the interpretation of treaties; they also required the Court to take into consideration any rules of customary international law that might have a bearing on the case (ibid., p. 24). 32 The location of Fort Cadorna as per the EEBC Decision (and the line between points 14 and 18 on the Western sector map) is most likely wrong being 20 km. too much to the south. In a letter by the EEBC chairman of 21st March 2003 (Section 23), 36 this is admitted more or less, on the basis of the EEBC having received 'insuffi cient information'. But it is glossed over with reference to Articles 28 and 29 of the Commission's Rules of Procedure. For the Commission the boundary line in the region (Acran) would not be affected by it due to the remarkable Ethiopian submission to the EEBC that Fort Cadorna was part of 'mostly … undisputed Eritrean places'. 37 But this is contestable to say the least.
For the central area, the EEBC Decision rightfully hints at the inordinate complexity and confusion existing in maps and reports on river names and courses, 38 especially the triad 'Märäb-Bäläsa-Muna' or the 'Muna/Berbere Gado'. For example, the 1900 Treaty map, the only map ever attached to the three 'pertinent' colonial treaties and therefore given (too) much value by the EEBC, 39 mentioned a stream with the name 'T. Mai Muna'. In reality its name and course could not be identifi ed with any certainty on the basis of subsequent maps and reports. A focus on the Muna to determine the boundary is not helpful. 40 Closer study of all the evidence reveals that the problem of river courses and boundaries notably in the Irob area has not been solved by the EEBC -and could not without a solid fi eld study. 41 Here the weakness of the Ethiopian submission to the EEBC may also have contributed, as it apparently did not present tax records, court case evidence, etc. showing the historical orientation of the Irob towards Tigrayan (Ethiopian) authorities in the Agame region and not to Italian-colonial authorities. 42 As to Badme: this issue has been discussed ad nauseam and will not be gone into here except to note that Eritrea was not able to bring any real evidence of its administrative presence in the area. Ethiopian customs posts northwest of Badme before 1998. 44 In the Yemen-Eritrea arbitration case on the Hanish Islands, the PCA, in a major piece of jurisprudence, elaborated on the need for 'intentional display of power and authority' over effectivités in the area. 45 No such Eritrean display was evident in the case of the Badme area. 46 Therefore the EEBC reverted to the old colonial maps, at the detriment of Ethiopian evidence for its display of authority. Ethiopia, however, had held elections in Badme since the 1960s. The place participated in the Ethiopian censuses of 1984 and 1994. In the 1960s the World Bank funded an agricultural project in the area to the tune of USD 20 mln, administered by Ethiopia. 47 Ignoring this evidence and reverting to the (unilateral Italian) maps as authoritative has a weak basis: can this really be accepted as part of the development of 'applicable international law'?
The implication of the fact that apparent errors were made in this judgement, whatever the quality of the legal reasoning and the marshalling of accepted tenets of international law, is potentially far-reaching. Can these errors stand as still valid, and can a border be demarcated on the basis of them? Not only the conclusion that we have res judicata here is questionable. More important, it is likely that realities on the ground will continue to further generate confl ict.
In a general sense, the very fact of the shaky status of the maps makes doubtful any contemporary decision as to which treaty or map is pertinent, and what international law should be applicable. Any decision is very much dependent not only on detailed negotiations in good faith between two governments (preferably with a democratic, i.e., widely supported mandate), but even more so on the views of political loyalty, governance, interests and identity of the people living in the frontier areas. They know the human geography, the trade routes, the social systems, the customary rights and duties. We all know that the EEBC has not considered these, either because of the mandate given to it, or due to a lack of suffi cient fact-fi nding. It did not carry out any solid ground survey, interviews or local document and datagathering, but relied on border area satellite / aerial photo information. Whatever the legal reasons for this, a satisfactory decision would at least have come up with more than an analysis of the archival material, secondary documents and strict reasoning on the basis of international law devoid of contextual referents. 44 Notably, in the Bure area in the Eastern sector, there was in 1994 one Eritrean checkpoint or customs facility in contested territory with Ethiopian permission. This was seen as suffi cient evidence of Eritrean effectivité in the area because Ethiopian and Eritrean governments of the day appeared to see it as their border. Purely to see it as such on the basis of this evidence is doubtful. But the chunk of territory was assigned to Eritrea. See EEBC, supra n. 2, para. 6.32. 45 46 Although the two insurgent movements EPLF and TPLF made some informal deals on the division of the area in the 1980s. 47 Mentioned by former governor of Tigray ras Mängäsha Seyoum in a Memo of December 2004 (in Amharic), online at: <www.ethiopiafi rst.com/news2004/Jan/Letter_By_Ras_Mengesha.pdf>. Extant documents on this were not submitted by Ethiopia.
I give one example of why this latter aspect is important. In 1909, Emperor Menelik II of Ethiopia (r. 1889-1913) gave grazing rights to local (probably Kunama) people from Italian-held Eritrea in the Ethiopian-administered localities of Shilalo and Shäshäbit, i.e., across the (unmarked) border. This of course did not imply a transfer of sovereignty: the Emperor granted these rights without any legal implications and out of magnanimity. In later years, well after his death in 1913, the Ethiopians had trouble in getting this land back under their sovereignty. The Tigrayan ruler ras Mängäsha Seyoum appealed to Emperor Haile Sellassie to ask that the Eritrean authorities give it back, 48 to no avail of course. This fact of 'Eritrean presence' in Tigray (Ethiopia) was used and was even, from a Western point of view, legal, an effectivité that could be used to bolster a claim to sovereignty over the area. 49 But it was not from a local customary-law point of view. The fault of not fully exploring the contextual meaning and the ground data or the ideas and practicalities of the border as 'lived' by local communities is as much that of the two countries (notably Ethiopia). The mandate given is too limited or constraining, obviously without considerations of ex aequo et bono, 'according to what is equitable and just.' 50 But then, nothing would have prevented the Commission from making a few bold moves -on the basis of 'applicable international law' providing judicial discretion -to gather more material itself (maps, colonial reports, government archival evidence, testimonies from local people, expert informants and political decision makers from imperial times) and not being dependent on what the two countries gave them. They could also have come up with a more innovative and defensible solution thus refl ecting realities on the ground and making a contribution toward confl ict resolution in a wider sense -which, despite the intrinsic challenges for further developing the discipline of international law, was the ostensible aim of the exercise. 48 This case was also mentioned by the former administrator of Tigray, Mängäsha Seyoum, see previous note. 49 As was done in the EEBC decision: Shilalo and Shäshäbit are seen as part of 'undisputed Eritrean territory'. 50 As the EEBC rightly says in its Eighth report of 6th March 2003 (online at: <www.pca-cpa.org/ upload/fi les/Mar.%20SG%20report%20-%20fi nal%20version.pdf>) : '… the December 2000 Agreement expressly precluded the Commission from deciding matters ex aequo et bono: it did not confer on the Commission, as it could have done and as has been done in the demarcation arrangements for many other boundaries, the power to vary the boundary in the process of demarcation for the purpose of meeting local human needs. Absent such authority, the hands of the Commission are in large measure tied. The Commission regrets that the boundary lines found by it to follow from the Treaty provisions and international law which it is bound to apply may at certain points result in physical divisions within communities that may adversely affect the interests of the local inhabitants. The Commission has not been insensitive to certain likely problems; it expressly contemplated the possibility of variations to the line, but only at the request of and with the agreement of both Parties. 
3.3
The reference to 'applicable international law'
As per its mandate, the EEBC had the possibility of referring to applicable international law. To do so would have been particularly apposite in this historically complex case, where notions of state law, international law, local customary law, and political competition intermingled. It made a straightforward interpretation of 'pertinent colonial maps' -all of dubious status -very diffi cult. In the Decision, however, little due relevance was given to uti possidetis and effectivités in the context of state relations over the past century. 51 But realities on the ground -settlement, economic activities, customs posts activity, court proceedings, etc. were going on in the area for decades. The border between Italian Eritrea and Ethiopia up to 1941, as well as in later periods up to 1962 when the federation was abrogated was never delineated or demarcated. These realities should have been considered for the period from the late 19th century up to 12th May 1998, the start of the armed confl ict, and the consideration of uti possidetis in combination with historic sovereignty rights would fi nd acceptance in a judgement. The uti possidetis principle emerged in Latin America to regulate borders between newly independent states after the Spanish colonization ended and, indeed, worked rather well. In Africa one of the most cited cases was the decision by the International Court of Justice in the case of the Burkina-Faso/ Mali boundary (1986), on the basis of which uti possidetis was declared to be a general principle of international law, not only a special rule. 52 It is important to note that although the principle of uti possidetis is now recognized as 'a rule of international law applicable generally with regard to the phenomenon of decolonization, it remains to be determined whether it is a principle applicable to all situations of independence, irrespective of the factual situation'.
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This holds for Ethiopia and Eritrea. The latter did not exist before 1890 when Italy detached it from Ethiopia -despite the strong autonomy of the region -and the idea to 'keep what you have' at the time of independence is diffi cult to determine: was this at 'independence' in 1941, when the Italian colony reverted to the UN and became a British mandate? Or was it the situation in 1962, when Eritrea's existence as an independent member of the federation with Ethiopia was ended, or was its independence in May 1991 (formally declared on 24th May 1993) after the armed victory over the Mengistu regime? The issue is problematic because at the time (1964) that the OAU Charter affi rmed uti possidetis for ex-colonies Eritrea was a part of Ethiopia and not a colony in the legal sense. Especially with regard to the question of Ethiopia's access to the sea (its former port of Assäb, built and used by Ethiopia mainly in the period after the genesis of the 'pertinent colonial treaties') these questions are important although they did not get adequate treatment in the 51 And even less to fi nding whether and how uti possidetis juris and uti possidetis de facto might be congruent or clash in this particular case of Ethiopia (as the pre-existing country from which Eritrea was carved out in 1890 EEBC Decision. 54 The Assäb issue would have brought in law relating to the exercise of historical sovereignty.
Other relevant applicable law already mentioned, and related to the uti possidetis issue, would be that relating to the exercise of self-determination of peoples in the border area (see next section). Uti possidetis when strictly applied would have the territorial consideration prevail over issues of human rights of minorities that face new problems as a result of new divisive borders.
3.4
The
interpretation of evidence
On what counts as evidence the EEBC has made many steps in its reasoning that do not accord with historical facts, or gives a very specifi c, often contestable, interpretation of them. As we saw above, with regard to the most contested part of the boundary around Badme, the EEBC in a remarkable move, chose to draw a straight line between the Mai Anbässa-Märäb confl uence (point 9) and the Tomsa (point 6). The straight line in actual practice was never a real boundary that was observed: it was an area to be demarcated. The Italian authorities in Eritrea always prevented this from happening: this was to be expected on the basis of their colonialist aims.
The line was supposed to be sorted out by consultations and consideration of facts on the ground and subsequently marked between the two points hypothetically connected. It is puzzling that the EEBC saw fi t to just to copy the line and plot it on the map as 'the boundary'. Italy never administered the area to the west of the line, 55 let alone east of it. Ethiopian activities, however, were increasingly evident on the western side since the early 1900s. Of course, a legally defensible decision on the border dispute can be made without an appeal to ex aequo et bono principles -which are only very reluctantly used in international law disputes 56 -and without taking note of the human border or the situation on the ground. But the result is instability and a heightened chance for the renewal of violent confl ict, which a comprehensive arbitration decision was meant to prevent. This is most evident in the case of the Irob people (see note 28) and above. The proposed boundary line cuts across their land, fl outs their right to self-determination and pre-empts their overwhelming preference to remain an undivided people and citizens of one state, based on historical affi nity and communal identity. One could refer to the Yugoslav Arbitration Commission (Badinter Commission), 54 Perhaps because the Ethiopian leaders did not raise them; cf. the IRIN news message (11th February 1998) on a statement of the Ethiopian Ministry of Foreign Affairs: 'Ethiopia dismisses calls for sea outlet'. 55 Although, as we saw above, Emperor Menelik II had given grazing rights to Eritrean-administered people in Ethiopian-held territory. 56 Perhaps justifi ably so, as they lead quickly into politics and allegedly introduce non-legal elements. Cf. which opined in 1991 that the rights of minorities are part of jus cogens and thus comprise a right to recognition of their identity under international law or the right to choose their nationality. 57 While this is controversial, it shows at least that there was and is leeway for creative interpretation, for doing justice to realities on the ground. However, the Irob problem will now remain another aspect of instability in the border region and must be solved in another, probably political, commonsense manner.
Excluding ex aequo et bono reasoning does not prevent an arbitration commission from gathering relevant facts on the ground. While the EEBC has used recent satellite images and other fi eld material on the disputed areas, it never has carried out proper fact-fi nding missions in the three sectors that would have permitted it to develop its legal arguments with reference to 'applicable international law'.
There was, therefore, the need for an assessment not only of the international legal aspects of this century-old confl ict (engendered by Italian colonial conquest), but also of the political consequences of this history and of the opportunistic and authoritarian actions taken by the various regimes that have been, or still are, in place and that are not marked by serious democratic decision-making or suffi cient respect for people's rights. The rule-of-law fares best in democratic states. Furthermore, if the development of an important piece of international law, as in the case of a boundary decision, is constrained too much by a basically political and problematic mandate given to the arbitrators by certain governments, its scope and impact will be seriously limited. This happened with the EEBC. 58 In the case of its twin commission, the Eritrea-Ethiopia Claims Commission, a more bold and independent step was taken.
3.5
A possible contradiction with the fi ndings of the Eritrea-Ethiopia Claims Commission?
In This judgement has been contested. In the present book, we fi nd two views on the EECC decision regarding Ethiopia's jus ad bellum. E. Greppi, supra pp. 55-77) argues similarly to Gray, who perhaps exaggerates the point 60 that this commission is 'disappointing' and 'quite unsatisfactory'. It allegedly did not relate to the earlier EEBC Decision and according to him contributed to the Ethiopian Government's refusal of the latter. Apart from this being questionable in view of the strong and continuous focus of Ethiopia on Badme, it is also the question of whether the reasoning of the EEBC is faulty and whether it has no relevance for the issue of claims awards. Greppi's analysis does not discuss the facts of the May 1998 incidents (or the views on them).
In this book, J.R. Weeramantry, in contrast, and equally plausible from a legal point of view, argues the opposite, saying that the EECC's Partial Award '… fi nding is sound in law and contains a good deal of common sense', and '…appears consonant with international law', confi rming the role of Article 2(4) of the UN Charter (see infra).
What are the decision criteria here to make the Award an acceptable or unacceptable piece of law? The facts appear to support Weeramantry: escalation was provided on 12th May 1998 by a massive Eritrean campaign with several brigades and occupation of territory in response to an armed incident. Is this 'contradiction' between carefully drawn up judgements insurmountable and would it invalidate any of the two dispositifs? What is more important is whether these EEBC and the EECC decisions bear any signifi cant relationship. Would the admission that Eritrea is responsible for the initial phase of war, giving Ethiopia a right to self-defence, have any direct bearing on the question to whom, for instance, Badme belongs? No, as the decision on this in the fi nal instance must be based on evidence of effective rule, credible and mutually accepted maps, historical claims, and local people's adherence to political and civic identity. The answer to the question is only important (contra Greppi) for determining the responsibility for compensation payments regarding the Western sector.
Again, by its being contested with a number of perhaps equally valid arguments from an international legal point of view, the issue of the boundary appears to be an eminently political issue, hinging on the future relations between two countries so closely connected in social, cultural and historical terms. It suggests that -barring another big war -only a mature, democratically supported political solution, to be reached through negotiations and consultation of local populations as to selfdetermination, can bring about stability, and that any legal judgment or arbitration must in some way encourage that political aspect.
4.
Conclusion: International Law Refi ned, Stalemate Confi rmed
If the intention of arbitration is to prevent confl ict and further the maintenance of peace between states, the development and interpretation of international law on boundary issues, next to developing extant bodies of law and legal reasoning, would benefi t from taking into account, if only cursorily, the historical context, the local political setting and power struggles, the local perceptions on territoriality and governance, and the socio-ethnic composition of the disputed regions. If a meaningful contribution to the development of international law norms is to be made, it will neither do to ignore questions of justice, to bypass customary law and to remain within the often strict conditions imposed by the parties requesting arbitration when preparing the decision, nor adhere dogmatically to a restrictive mandate given to an arbitration commission by state regimes with manifest political aims that function so to speak, to capture and co-opt international law. In a wider perspective, more explicit considerations could also be given to emerging issues of humanitarian concern and human security that affect ordinary citizens other than states or state elites. 61 The EEBC Decision was 'fi nal and binding' and under the mandate given to it by the two countries will not be changed unless they agree to modify the terms of the arbitration itself, to submit their case to the International Court of Justice, 62 or decide to enter into bilateral political negotiations. In the case at hand the prospects for any kind of breakthrough are slim. 63 Ethiopia prevaricates about the Decision and about literal compliance with it, facing a problem created as a result of its perhaps too liberal attitude towards the border problem and its casualness about the wider, long-term interests of the country. Its proposal of the 'Five Point Peace Plan' in November 2004, suddenly accepting the EEBC Decision in principle but insisting on adjustments in the actual demarcation phase, was the last offer made. But Eritrea wants unconditional demarcation on the ground exactly following the lines on the EEBC map, without bilateral talks with Ethiopia about normalization or minor on-the-ground adjustments. It has constantly attacked the international community for its lack of pressure on Ethiopia.
Since the end of the EEBC on 30th November 2007 (by self-imposed termination), the UNMEE mission in the border area has fared badly due to persistent hindering by the Eritrean government which is convinced of the Mission having outlived its usefulness. The way Eritrea went about progressively hindering and restricting the UNMEE forces 64 and challenging the international community shows a remarkable lack of respect for diplomatic mores. This has not won it any friends or convinced anybody of supporting its own position despite the fact of its, in principle, more valid stance on the border issue than Ethiopia.
